
 



 

1.  Strong Controlled  Foreign  Companies  (CFC)  rules are  a  crucial  measure 
against profit-shifting into low-tax jurisdictions.
CFC rules (Articles 8 and 9 of the ATAD proposal) are key to addressing the problem 
of profit shifting to low-tax jurisdictions and an important backstop for the efforts of 
developing countries to curb tax avoidance, as they also provide a disincentive for 
shifting profits from developing countries. 
For CFC rules to be effective, we draw your attention on the following issues:

• CFC rules should be mechanical and easy to implement. 
Current discussions at Council level tend to deviate from such principle as the 
treatment of the tax base of a taxpayer is left to the choice of Member States. 
One option in particular proposes to only include non-distributed CFC income 
resulting from non-genuine arrangements that serve the purpose of achieving 
a  tax  advantage.  This  would  be  highly  ineffective  as  non-genuine 
arrangements and their purposes are hard to prove and their identification 
requires significant human resources from tax administrations. 
Our recommendation:  CFC income should be included in the tax base of a 
taxpayer as proposed by the European Commission on Article 8 §1 (c). To 
accommodate concerns about unintended effects on real business activities, 
an escape clause can be implemented that allows a firm to prove that CFC 
income  results  from  real  business  activities  and  does  not  include  profits 
shifted out of other countries.

• CFC rules have a deterrent effect with a high relative threshold tax rate 
or a fixed threshold tax rate. 
The European Commission rightly proposes to link CFC rules to the effective 
tax rate of the country where the CFC is located. Indeed CFC rules are aimed 
at  taxing income which has been artificially shifted to low or zero tax rate 
jurisdictions. However, 40% of the effective tax rate in the Member State as 
proposed in the current draft directive is far too low and risks encouraging still 
more tax competition, as tax-aggressive firms might choose to re-locate their 
parent companies to Member States with a lower tax rate. 
Our  recommendation:  If  the  rule  is  to  have  any  meaningful  effect,  the 
threshold must be set at a significantly higher percentage or at a sufficiently 
high fixed rate (as it is currently the case in some of the Member States’ CFC 
regulations).  By  way  of  illustration,  we  note  the  OECD’s  observation  that 
many countries use a benchmark of 75 per cent of their statutory tax rate to 
trigger CFC rules.

• CFC rules should apply to the income of a CFC regardless of whether it 
is distributed or not. 
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to 10%.

Finland has an opportunity to lead by example in the pursuit of tax justice, and 
to respond convincingly to public outrage against corporate tax dodging. This 
requires the adoption of strong and effective legislation which also addresses 
problems with EU tax rules impeding the efforts of  developing countries to 
raise more of their own revenues for sustainable development. 
We therefore urge you to push for the adoption of a robust legislation which 
includes the measures recommended above at next Economic and Financial 
Affairs Council. 
We remain at your disposal if you would like to receive more information or would like 
to meet in person to discuss this issue further. We also very much welcome your 
response to our recommendations.
Sincerely,
Sonja Vartiala, executive director
Lauri Finér, researcher
Finnwatch ry

Finnwatch ry info@finnwatch.org
Malminrinne 1 B, 2 krs www.finnwatch.org
00180 Helsinki
Finland


